INTRODUCTION
There is a wonderful series of books entitled "Idiot's Guides."] These guidebooks are clearly not intended for idiots; rather, they aim to provide a systematic, accessible, and easy-to-grasp overview of their topics, so that readers can understand issues in context and go on to more advanced study.
This Article attempts to achieve the same goal for the complex and confusing topic of sovereign-that is, country, or State-debt restructuring.
In particular, a great deal of confusion abounds between what I will refer to, for convenience, as public-law and private-law approaches to sovereign debt restructuring.
2 By public-law approaches, I mean those requiring rules among States, such as the sovereign debt restructuring mechanism (SDRM) approach proposed by the International Monetary Fund (IMF)3 and similar international-treaty or international-convention approaches that I (and others) had proposed earlier from which the SDRM approach appears to take inspiration. 4 By private-law approaches, I mean those not necessarily requiring rules among States, such as collective action clauses (CACs) which essentially allow payment terms to be changed through supermajority, as opposed to unanimous, voting;5 bond-exchange offers with exit consents, 2 I use the terms public law and private law loosely, recognizing the diminishing distinction between public and private international law. Traditionally, public international law dealt with rules between States, whereas private international law was concerned with private entities to the extent their activities crossed national borders. BARRY E. CARTER & PHILLIP R. TRIMBLE, INTERNATIONAL LAW 19 (3d ed. 1999). In recent years, however, "[tJhe distinctions between public and private international law have become increasingly artificial as many states and their instrumentalities have entered the marketplace in a major way ... and as commerce and foreign policy have become increasingly intertwined." [d. at 19-20. The sovereign debt restructuring convention that I use to exemplify a public-law approach would regulate not only the relationship between States but also between a debtor State and its creditors (such as foreign commercial banks and private investors) that are private citizens of other States. 3 This approach includes the following features: (1) initial activation of a stay on both payments and legal enforcement actions; (2) the debtor State would have to conduct its economic policies so as to put itself back on the road to viable growth; and (3) priority would be given to repayment of new private funds loaned to the debtor State. Although this approach envisions creation of a judicial entity to arbitrate disputes and oversee voting, key decisions are to be made by the stakeholders in the negotiations. Thus, the decision to utilize the SDRM is to be initiated by the debtor State but, in most cases, must be approved by a majority of creditors; a supermajority of creditors could extend the stay if negotiations are not concluded by the end of the original stay period; and the debtor State and a supermajority of creditors would vote to adopt a restructuring plan. Anne Krueger, New Approaches to Sovereign Debt Restructuring: An Update on Our Thinking, Address to the Institute for International Economics Conference Sovereign Debt Workouts: Hopes and Hazards (Apr. 1, 2002) , available at http://www.iie.com/publications/papersikrueger0402.htm. The main difference between my proposal and the IMPs later SDRM approach, for example, is that the latter contemplates a potential stay mechanism. Nonetheless, my proposal explicitly allows the possibility of imposing a stay mechanism, Schwarcz, supra, at 1010, and the original SDRM approach did not include a stay. 5 CACs are clauses in individual loan agreements and bond indentures that enable, typically, a "supermajority" of creditors (i.e., some percentage of creditors higher than a simple "greater-than-fiftypercent" majority) parties to any such contract to modity essential payment terms-such as the amount of principal owed, the interest rate thereon, and maturities. Schwarcz, supra note 4, at 1016. Some commentators which attempt to replace a State's existing bonds with bonds permitting supermajority voting to change essential payment terms;6 and other such approaches negotiated between a debtor State and its creditors. 7 This Article tries to remove that confusion.
This Article also attempts to determine which approach, public-law or private-law, is more effective and pragmatic. Although these approaches are not necessarily inconsistent, advocates of each approach often treat them as if they were. s That dichotomy has some justification: a public-law approach supersedes the need for a private-law approach, whereas focus on a private-law 6 In a bond-exchange offer with exit consents, a State offers bondholders the option of exchanging their existing bonds for new bonds having less stringent payment terms. In order to induce bondholders to agree to the exchange, consenting bondholders are required to waive various protections in the bond indenture, such as cross-default and negative-pledge covenants, that can be waived without unanimity; and thus bondholders who do not agree to the exchange may find those contractual protections gone if a sufficient majority of bondholders consent. See Lee C. Buchheit ) (noting that "some bond terms (notably governing law, right of acceleration for non-payment, waiver of sovereign immunity and submission to jurisdiction) seem so fundamental to a sovereign bondholder's payment rights that they should not be changed without its consent," and that the likelihood that "courts will uphold such fundamental changes by exit consent as within the intent of the parties is doubtful but remains to be seen").
7 I later argue that a debtor State and its creditors can most effectively negotiate a debt restructuring plan when their negotiations occur under the shadow of a sovereign debt restructuring convention. See irifra Part II. As mentioned supra note 2, I regard that as a public-law approach--even though such negotiations might occur solely between the State and its creditors-because the convention itself shapes the negotiations.
8 See, e.g., Randall Dodd, Sovereign Debt Restructuring, 9 FINANCIER 46 (2002) (typical of many articles, this sets up the choices considered as binary: either a public-law solution or a private-law solution). approach can politically sidetrack public-law approaches. 9 To fit within the existing public debate, this Article provisionally follows that dichotomy.
The Article concludes that a public-law approach is not only much more effective than a private-law approach but, surprisingly, is also easier and less expensive to implement. To understand why, one must first understand the problems inherent in sovereign debt restructuring.
I. THE PROBLEMS OF SOVEREIGN DEBT RESTRUCTURING
Sovereign debt restructuring gives rise to three distinct problems: the holdout, or collective action, problem; the moral hazard problem; and the taxpayer-funding problem. Consider first the collective action problem.
A State cannot restructure its debts unilaterally without suffering significant reputational cost in the world financial community.1O Therefore, any such debt restructuring is likely to be consensual. Achieving consensus, however, is a haphazard affair. The conflicting interests of the State and its creditors make it difficult, and sometimes effectively impossible, to reach complete agreement on a restructuring plan. This difficulty is exacerbated by the collective action problem of reaching agreement among creditors. II 2004) (recognizing that the primary cost of default to debtor-States is generally seen to be the future exclusion from the credit markets caused by reputational loss and not any enforcement cost associated with a specific default).
II Another collective action problem is that creditors that otherwise may favor a negotiated settlement may be motivated to try to enforce their claims against the State because they fear that other creditors will be the first to enforce their claims against assets that are insufficient to pay all claims-the so-called creditor "grab race." This problem, however, is less significant in a sovereign debt context than in a corporate context because creditors can only attempt to attach the State's assets that are located in other jurisdictions, and "[ u ]sual\y, only limited assets exist outside the debtor country and much of that is legally immune from attachment." James B. Hurlock, The Way A head for Sovereign Debt, INT'L FIN. L. REV., July 1995, at 10, 11; see also EICHENGREEN & PORTES, supra note 5, at 31 ("While the debtor state may have some assets within the jurisdiction of the courts in another country, it is frequently very difficult to levy execution against such assets, because of the law of sovereign immunity."); G. Mitu Gulati & Kenneth N. Klee, Sovereign Piracy, 56 Bus. LAW. 635, 635 n.4 (2001); Rory Macmillan, The Next Sovereign Debt Crisis, 31 STAN. J. INT'L L. 305, 353 (1995) . For a detailed discussion of whether a public-law sovereign debt restructuring approach should include a mechanism to stay the potential "grab race" against a debtor-State or its assets, see Schwarcz, supra note 4, at 984-85 (concluding that the costs of such a stay mechanism generally would outweigh its benefits).
creditors in order to alter essential terms such as the amount of principal, the rate of interest, or the maturity schedule.
12 Therefore, one or more creditors may hold out, hoping that the overall desire to reach an agreement will induce the debtor or other parties to buyout their claims or pay them a premium. 13 Holdouts, however, discourage all creditors-even those who otherwise wish to reach an agreement-from agreeing to a debt restructuring plan.
In recent years, this problem has become even more intractable as court rulings have encouraged holdout behavior l4 and States have shifted from bank to lower-cost bond financing. 15 This latter trend particularly exacerbates the collective action problem. Bondholders that invest in a particular State tend to have smaller individual investments and therefore are more numerous than banks that lend to the same State. 16 Bondholders are also less likely than banks to agree to any accommodations in order to maintain a commercial relationship with the State. 17 Furthermore, because bonds are actively traded, the identity of bondholders constantly changes. Cir. 1985) , the court upheld a holdout creditor's claim. A member of a bank syndicate that refused to join a restructuring agreement between Costa Rican sovereign debtors and other syndicate members sued in the United States for repayment of its defaulted loan. ld. at 519. The court granted summary judgment in favor of the objecting bank on the basis that the loan was clearly due and payable, notwithstanding Costa Rica's unilateral regulation suspending its external debt payments. Id. at 522-23. The court first found that the U.s. Act of State Doctrine, under which "the courts of one country will not sit in judgment on the acts of the government of another done within its own territory," was inapplicable because the situs of the property in question-the holdout bank's right to receive payment from the Costa Rican debtors-was New York, where the debt was payable. Id. at 520-21. The court then held that Costa Rica's unilateral suspension of debt payments was "inconsistent with the orderly resolution of international debt problems ... [and] contrary to the interests of the United States." Id. at 522. The same court also upheld a holdout creditor's claim in Ellioll Associates v. Banco de la Nacion, 194 F.3d 363 (2d Cir. 1999). A vulture fund (one that invests in distressed debt) bought debt of two Peruvian banks, guaranteed by the Republic of Peru, at a deep discount. The fund then received, but refused to participate in, an offer to exchange that debt for new bonds. Instead, it sued Peru for payment. Although a lower court dismissed the suit on champerty grounds, the appeals court reversed and granted judgment. The case, however, was eventually settled. See Gulati & Klee, supra note 11. 15 Whereas sovereign debt restructurings in the I 980s and early 1990s primarily involved bank debt, the advent of "Brady Bonds" in the mid-1990s began a trend in which States obtain financing through the public issuance of bonds in the lower-cost capital markets. Schwarcz. supra note 4, at 1004. The third problem of sovereign debt restructuring arises to the extent citizens of nondebtor States are taxed to provide the funding that is critical to a debtor State's economic rehabilitation. A financially troubled State will need "fresh working capital during restructuring, so that critical governmental functions don't collapse.,,27 Much of this money is presently provided by the IMF in the form of loans. The IMF, however, raises this money from its repeatedly refused to lend new money (although the IMF did agree to reschedule existing loans). For a more detailed discussion of IMF practices in various sovereign debt crises, see Scott, supra note 9, at 108-11. 26 International Economics) (noting that "at least one private sector analysis of the IMF balance sheet found that if it were a bank, serious questions could be raised about the IMF's capital adequacy"). One might question whether the Fund would ever have sufficient funds to repay its largest members, especially at a time when other members are seeking to withdraw their subscriptions or IMF loans are in default. 35 The IMF pays interest on the U.S. reserve position at a rate "determined as the weighted average of representative short-term [government borrowing] rates in the United States, Japan, Germany, France and the United Kingdom." Appropriations Hearings, supra note 33, at 93-94 (statement of Robert E. Rubin, U.S. Secretary of the Treasury). Unfortunately, that rate often is lower than the rate for three-month U.S. Treasury bills, making it not only below-market for U.S. government investments but also below the U.S. government's cost of funds (i.e., the rate on U.S. Treasury bills). See Hearings on the IMF, supra note 34, at 69. Only a foolish investor would accept a rate of return that is equal to or less than its cost of funds.
interest rate is even below the member State's own cost of funds!36 IMF funding therefore clearly imposes a cost on taxpayers. 37
These problems cry out for solutions.
As Part II will demonstrate, only a public-law approach can solve each of these three problems.
II. A PUBLIC-LAW ApPROACH CAN SOLVE THESE PROBLEMS
The striking advantage of a public-law approach for solving these problems of sovereign debt restructuring is that it imposes a legal framework binding on parties, including holdout creditors, who do not agree to the solution. A public-law approach generally would be implemented by a sovereign debt restructuring treaty or convention, the terms being synonyms 38 (hereinafter, a "Convention"). Although the Convention's provisions would be primarily directed at solving the aforesaid problems of sovereign debt restructuring, those provisions also should have at least three normative constraints: they should foster, or at least not impair, the State's ultimate economic rehabilitation; they should minimally affect contractual incentives of creditors; and they should require only minimal adjudicatory discretion in their d
.. . 39 a mInIstratIon.
A. Solving the Collective Action Problem
A Convention would solve the collective action problem for debtor States in much the same way that bankruptcy reorganization law solves that problem for debtor corporations: by supermajority voting that supersedes contractual or statutory voting restrictions. 40 For example, § 1126(c) of the U.S. Bankruptcy Code (hereinafter, the "Bankruptcy Code") overcomes the collective action problem by providing that an affirmative vote by creditors holding "at least 36 See Hearings on the IMF, supra note 34, at 69. The Joint Economic Committee explains that "One diversion in an IMF performance review is the dubious contention that under existing budget rules the IMF appropriation is not a net outlay and therefore involves no taxpayer cost. Although current accounting rules mask the cost of the IMF quota increases to the U.S., economic analysis clarifies the true nature of the transaction: real economic resources are transferred at subsidized interest rates from the U.S. economy to other nations." IMF FINANCING, supra note 26, at 3.
37 To be sure, taxpayers benefit indirectly from IMF loans that preserve the integrity of the world's financial system. But I show that these same benefits can be achieved by privatizing the funding of sovereign debt restructuring.
38 Schwarcz. supra note 4, at 966. two-thirds in amount and more than one-half in number" of the claims binds all creditors-even those who vote negatively or fail to vote. 41 Without supermajority voting imposed by law, any attempt by a debtor State to change the essential terms of its bargain with creditors would require unanimous approval,42 which is difficult and sometimes impossible to achieve.
As mentioned above, however, any Convention should foster, or at least not impair, the State's ultimate economic rehabilitation; should minimally affect contractual incentives of creditors; and should require only minimal adjudicatory discretion in its administration. A supermajority voting mechanism largely achieves these normative goals. To the extent it permits a debtor State and its creditors to agree more rationally on settling claims, supermajority voting fosters economic rehabilitation. It also might be applied without exercising adjudicatory discretion. 43 The only potential drawback is that supermajority voting would affect contractual incentives by modifying voting procedures that require unanimity. However, that impact should be economically insignificant if, as under the Bankruptcy Code, the supermajority voting is done by classes of claims that are "substantially similar to the other claims ... of such class.',44 The presumption is that a vote by holders of the requisite supermajority that benefits their claims will also benefit holders of substantially similar claims. For an introduction to how a Convention should divide claims into classes for supermajority voting purposes, see Schwarcz, supra note 4, at 1006 (noting that courts have interpreted substantial similarity under the Bankruptcy Code to mean that claims have the same priority in bankruptcy, and in a sovereign debt context all unsecured claims appear to have the same priority; and also explaining that because the Bankruptcy Code does not require all claims of the same priority to be classed together, merely that different priority claims cannot be classed together, pari passu claims could be classed separately if there was a rationale for separate classification such as giving each claim of a State or multilateral agency its own classification or classifying private foreign creditors separately from private domestic creditors).
45 Schwarcz, supra note 4, at 1006.
Thus, a Convention incorporating supermajority voting could solve the collective action problem without undermining sovereign debt restructuring norms.
B. Solving the Moral Hazard and Taxation Problems
A Convention can solve the moral hazard and taxation problems of sovereign debt restructuring in much the same way, again, that bankruptcy reorganization law solves similar problems for corporate debt restructuring: by enabling the debtor to attract private reorganization financing. In a corporate context, if the government acts as a lender of last resort to financially troubled firms, firms anticipating a government bailout would have less reason to take a prudent economic course, and creditors anticipating such a bailout would have a greater tendency to take unwarranted financial risk. 46 Moreover, any government bailout almost certainly would have to be funded, directly or indirectly, by taxpayers. 47 Thus, the moral hazard and taxation problems are similar to those of sovereign debt restructuring.
Section 364 of the Bankruptcy Code, however, sets out a mechanism, commonly referred to as debtor-in-possession (DIP) financing, to avoid these problems by enabling a debtor firm to obtain financing for its reorganization from private, free-market-as opposed to governmental-sources of funds. 48 Section 364 achieves this goal by granting priority to lenders and investors that provide DIP financing. 49 Without a priority, private financing would likely be unavailable because the information asymmetry between the corporation and potential financiers is typically large (a bankrupt company rarely has full financial transparency) and also because new financiers will not want to be "taxed" by the claims of existing creditors. 46 Compare supra text accompanying notes 20-26, with notes 20-26 (discussing moral hazard in a sovereign debt restructuring context). 47 Compare supra text accompanying notes 27-37, with notes 27-37 (discussing the taxation problem of sovereign debt restructuring).
48 These sources of funds are typically the credit and capital markets, the former referring to banks, finance companies, and other traditional institutional lenders and the latter referring to "markets where capital funds--iiebt and equity-are traded. Shifting the funding of sovereign debt restructuring from the IMF or other politically motivated organizations to private financing similarly should solve the moral hazard and taxation problems. It would solve the moral hazard problem by depriving States and their creditors of assured funding. Although the amount of private funding is large enough to accommodate the legitimate financing needs of restructuring States,50 a State will have no assurance that private funding will be available. That lack of assurance should thus motivate States to take more prudent economic courses and should motivate creditors to avoid unwarranted risks. Shifting to private funding also would solve the taxation problem by avoiding taxpayer-funded governmental sources. 51
To motivate the private markets to fund sovereign debt restructuring, the Convention could provide a priority-granting mechanism like that of § 364 of the Bankruptcy Code. 52 As discussed, though, the Convention, and therefore any such mechanism, should foster or at least not impair the State's ultimate economic rehabilitation, should minimally affect contractual incentives of creditors, and should require only minimal adjudicatory discretion in its administration.
Switching from governmental to private financing will not impair a State's ultimate economic rehabilitation to the extent it simply provides a substitute funding source. (1996) (noting that "the amount of money controlled by bondholders and mutual fund managers dwarfs a typical loan granted by the IMF"). 51 A shift to private funding also could significantly shorten a State's timeframe for obtaining credit. While the IMF can sometimes take months to secure funding, private financiers can usually arrange credit within weeks. As a result, "IMF loans are usually too little, too later;] [b]y the time they arrive, the government may have lost control of the situation." Sachs, supra note 4, at 14; see also EICHENGREEN, supra note 5, at 61 & 61 n.4 (arguing that "international assistance as currently constituted" cannot protect debtor-States from "serious damage," because "[a]1I too often, IMF-led rescues are ineffective in containing a panic because the Fund's resources are limited and doled out a drop at a time," and that "this is inevitably the case").
52 Indeed, granting a priority in order to attract private financing may be even more important in a sovereign than a corporate debt restructuring context because the information asymmetry between the debtor and potential financiers may be larger. Sovereign States, unlike corporations, are not ordinarily subject to financial reporting, and State officials might not be liable under applicable national law for providing misinformation.
53 I recognize, however, that no Convention is likely to, or should, cut off all governmental funding. Governments might find it prudent, for example, to provide loans-if private-market funding were unavailable-to an economically imprudent State with a large nuclear arsenal in order to preserve the political stability of the State. Cf EICHENGREEN, supra note 5, at 60 (observing that the "rationale for the [1997] South creates a risk that, even by offering priority, a State might sometimes be unable to obtain private market funding at any cost, thereby forcing the State into default. On balance, though, allowing default in those circumstances can therefore have a positive long-term effect; even the IMF now appears to prefer default to a bailout. 54 Furthermore, governmental lending of last resort may well be appropriate in circumstances where the debtor State has been economically and financially prudent, and the factors causing default are largely exogenous, such as a financial panic. 55 At the very least, such funding would not then foster moral hazard, and the State should be able to repay the loan when the panic subsides. 56
Switching from governmental to private financing also should only minimally affect contractual incentives of a State's creditors. Although giving priority to financiers of the State's debt restructuring could adversely affect those incentives by subordinating existing creditor claims, any harm should be relatively minimal for two reasons: granting priority would, in and of itself, not lower the State's debt rating,57 and an IMF loan already has de facto priority Ms. Rose said that ratification of a Convention that provides priority for new lending and supermajority voting should not affect Standard & Poor's ratings-which are based on the likelihood of default and not on the amount of recovery expected in default-because such a Convention would not affect the likelihood of default. Thus, a State whose debt was rated investment grade would not experience a ratings change as a result of ratifying a Convention. Ms. Rose suggested, however, that a sovereign debt analyst might be tempted to over other claims. 58 Furthermore, even on an absolute basis, the harm may be minimal. I have argued, in a corporate lending context, that allowing debtors to grant priority to attract new money credit "tends to create value for unsecured creditors," even though those creditors' claims are subordinated to the new money. 59 The availability of new money credit increases a debtor's liquidity, thereby reducing its risk of failure and increasing the expected value of unsecured claims.
6o Likewise, allowing a debtor State to grant priority in order to increase liquidity should reduce the risk of economic failure.
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Finally, switching from governmental to private financing should require only minimal adjudicatory discretion in its administration because the market itself determines the terms and conditions of funding. 62 Thus, a public-law approach using a Convention can solve the moral hazard and taxation problems of sovereign debt restructuring by reducing governmental lending of last resort and replacing it with a priority-granting mechanism to enable a debtor State to attract private reorganization funding. That approach also can solve the collective action problem of sovereign debt restructuring by providing for supermajority voting by classes of claims. 60 See id. at 430. Without liquidity, the debtor State cannot order crucial imports, purchase equipment, or continue with modernization. The effect can be similar to an economic boycott. 61 Despite the benefit of liquidity, however, new money credit could decrease value to unsecured creditors if overinvestment occurs-meaning that the debtor State invests the new money in a less valuable project. To prevent overinvestment, the Bankruptcy Code allows concerned creditors to scrutinize and object to an excessive amount of DIP financing and, where appropriate, to monitor its use. II U.S.C. § § 364(c), 1109(b) (2000) (permitting DIP financing only after notice and a hearing, at which creditors have the right to appear and be heard). A Convention could utilize a similar procedure to mitigate the risk of overinvestment in a sovereign debt restructuring context. See Schwarcz, supra note 4, at 989-90. 62 An existing multilateral governmental institution, such as the IMF, could perform the limited functions associated with reducing the risk, discussed supra note 61, of overinvestment. See Schwarcz, supra note 4, at 990 (noting that the IMF could "effectively perform the tasks of scrutiny and monitoring by acting ... as [a nonrecourse 1 intermediary funding source" and describing how the IMF could act in that capacity). 63 A consequence of supermajority voting is that claims are discharged to the extent they are not provided for in the approved restructuring plan. See id. at 999. Discharge "permits a State that is greatly overburdened with debt to cancel at least a portion of those debts." ld. On the other hand, creditors are protected because the supermajority voting requirement permits any class of creditors that feels unfairly treated by the discharge to vote to disapprove, and thereby veto, the plan. ld.
III. PRIVATE-LAW ApPROACHES ARE INADEQUATE
Private-law approaches alone cannot, for two reasons, solve the problems of sovereign debt restructuring. The first reason is that private-law approaches, being contractual, cannot bind noncontracting parties in order to solve the collective action problem. If, as is likely, a State has existing creditors whose bonds 64 lack supermajority voting provisions for changing essential payment terms, a private-law approach cannot bind those creditors unless they agree, ex post, to include those provisions in their bond indentures. Bond exchange offers with exit consents, used to try to coerce that agreement, are of only limited utility, however,65 and are extremely costly.66 Furthermore, the coercive strategy itself may well create legal problems. 67 In contrast, a publiclaw approach, such as a Convention, would bind all existing creditors if stated to be retroactive. 68 64 Such bonds may well have long-tenn maturities. 65 In 2000. for example, Ecuador engaged in a bond exchange offering under which the new bonds had both a buyback provision and a principal reinstatement provision that were considered favorable to accepting creditors. At the same time, creditors accepting the exchange were bound by exit consents that significantly altered the nonfinancial tenns of the existing bonds to the detriment of holdout creditors. 66 For example, Ecuador's bonds lost about forty percent of their net present value due, at least in part, to that State's exchange offer. Scott, supra note 9, at 108-11. And that does not even take into account the transaction costs of effectuating the exchange offer. But cf E-mail from Lee C. Buchheit, Partner, Cleary, Gottlieb, Steen & Hamilton, to Steven L. Schwarcz (Mar. 16, 2004) (on file with the author) (contending that the 40% net-present-value reduction in the Ecuador bonds was not caused by the exchange offer but "reflected the level of debt relief that the country (and IMF) detennined to be necessary to return Ecuador to a sustainable footing," and that "[p ]resumably, the same level of relief would have been necessary had a statutory framework been in place").
67 See supra note 6. Although Uruguay recently was able to attract over ninety percent bondholder participation in an exchange offer with relatively noncoercive exit consents, the still-significant number of holdouts had to be "paid off in full, effectively levying a tax on the restructuring" and potentially "trigger[ing] an epidemic of holdout behavior" in the future. Anna Gelpern, Building a Better Seating Chart for Sovereign Restructurings, 53 EMORY L.J. IllS, 1139 IllS, (2004 . Despite this potential "epidemic of holdout behavior," at least some bondholders seeking to sell their bonds prior to maturity should opt for the exchange offer since, at least according to one observer, "[t]he real pressure on potential holdouts in an exchange offer comes from the fact that, post-exchange, they will be holding illiquid paper whose market value (if it can be detennined at all) will be less than that of the new securities issued in the exchange." E-mail from Lee C. Buchheit, supra note 66. 68 Schwarcz, supra note 4, at 1012-13. Legal retroactivity is respected under international law as long as it is neither discriminatory nor arbitrary. See I OPPENHEIM'S INTERNATIONAL LAW 918-21 (Sir Robert Jennings & Sir Arthur Watts eds., 9th ed. 1992) (discussing retroactivity in the context of expropriation and For this same reason (i.e., private-law approaches, being contractual, cannot bind noncontracting parties), a private-law approach cannot even completely solve the collective action problems for future creditors. Some future creditors simply may refuse to agree to supermajority voting for changing essential payment terms.
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Although theoretically a State could refuse to borrow from such creditors, States sometimes may decide they need money or lower interest rates 70 more than they need to insist that supermajority voting be included in all of their new loan agreements and bond indentures. 71 Inevitably, some loan agreements, and some bond indentures, will not permit such supermajority voting. 72 In contrast, a public-law approach, such as a Convention, would bind all creditors from States signing the Convention, and (as discussed below) might well bind creditors that are parties to loan agreements or bond indentures governed by the law of such a State,73 to the Convention's supermajority voting provisions. This can be especially important when the debtor State has a significant amount of domestic debt, because foreign creditors may be reluctant to take a "haircut" on their debt claims where domestic creditors are paid in full. 74 confiscation). None of the Convention's provisions (supennajority voting and the granting of priority to financiers of the State's debt restructuring) would fail under that test. Schwarcz. supra note 4, at 1012-14. 69 Professor Hal Scott also argues that States themselves may try to avoid these voting provisions "given their concern that they may increase their debt costs and signal their increased likelihood to default." Scott, supra note 9, at 129.
70 This assumes that bondholders will demand a higher interest rate to invest in bonds that allow supennajority voting, as opposed to unanimous consent, to change essential payment tenns. Although the U.S. Treasury believes the contrary, that bondholders rationally should prefer bonds with supennajority voting in order to reduce holdout problems, the absence of widespread noncoercive exchange offers indicates that the market values unanimous consent more highly. There is, furthennore, an important additional reason why a public-law approach is preferable to a private-law approach for solving the collective action problem. Even if, in a mythical universe without transaction costs, a State were able to persuade all of its existing and future creditors to agree to supennajority voting provisions, a public-law approach still would be a much more effective solution. This is because supennajority voting under a pubJiclaw approach, such as a Convention, can include all of the State's creditors holding pari passu claims, voting as a single group.75 This is a powerful solution because it gives individual holdouts much less ability to stymie the will of the supennajority of the State's creditors. In contrast, supennajority voting provisions in a loan agreement or bond indenture invariably contemplate, in my experience, voting solely by the parties to such agreement or indenture as a separate group. Thus, a sufficient minority of creditors from a single loan agreement or bond indenture 76 could hold out, creating a collective action problem for the State and all of its other creditors. 77 Indeed, even a single creditor that makes a nonsyndicated loan could hold out and create a collective action problem. 78 A State therefore cannot rely on a privatelaw approach to solve the collective action problem.
79 A public-law approach, however, would more reliably solve that problem.
The second, and perhaps more important, reason private-law approaches are inadequate is that they do not, and cannot, even purport to address the moral hazard and taxation problems of sovereign debt restructuring. Those problems are caused by the inability to attract private funding for sovereign debt restructuring without an internationally-recognized priority scheme, and the resulting continuing need for a governmental lender of last resort. 80 Any such priority scheme would be in the realm of public, not private, law.
8l Therefore, only a public-law approach can effectively solve those problems.
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Finally, some have suggested that a private-law approach is preferable to a public-law approach because the latter would completely remove litigation rights. 83 If, however, there is concern over removing litigation rights, a publiclaw approach simply could embrace a convention that does not remove those rights; and, indeed, the Convention does not purport to remove those rights.
84
IV. A PUBLIC-LAW ApPROACH WOULD BE EASY TO IMPLEMENT I have heard, or heard of, vague or unsupported allegations that an international sovereign debt restructuring convention would be difficult to implement, and thus a private-law approach is preferable. To the contrary, a public-law approach in the form of a Convention would be easy to implement.
Implementing a Convention raises three potential issues: (1) how the Convention should bind States and their creditors; (2) how the Convention should be administered; and (3) how questions arising under the Convention should be adjudicated. I next address these issues.
A. Binding States and Their Creditors to a Convention
I have stated above that a public-law approach, such as a Convention, would bind all creditors from States signing the Convention, and might well 80 See supra Part II. 81 It is, for example, "often impracticable to lend to sovereigns on a collateralized basis." Bolton & Skeel, supra note 77, at 766-67. For a detailed discussion of why the aforesaid priority scheme needs to be established under international law, see Schwarcz. supra note 4, at 967, 967 n.53, 993.
82 Accord Bolton & Skeel, supra note 77, at 764, 775 (arguing that IMF bailouts "create a serious risk of moral hazard" and that CACs do "not address the sovereign's need for new financing"). Professor Bratton also argues that CACs raise the level of bondholder consent needed to remove a pari passu clause in an exchange offer, thereby inadvertently increasing the risk of an Elliott Associates-like challenge (discussed supra note 14). Bratton, supra note 70, at 841. He is, of course, correct, though his concern could be addressed more minimally by excluding pari passu clauses from the superrnajority voting protection. For an interesting foreign perspective on these questions, see Christoph G. 83 See, e.g., Eichengreen, supra note 71. 84 See infra note 115 (arguing against a stay of litigation). Although the Convention does contemplate a limited adjudicatory mechanism (discussed infra Part IV.C), that mechanism only purports to adjudicate issues arising under the Convention. bind creditors that are parties to loan agreements or bond indentures governed by the law of such a State. Creditors from signatory States would be bound because, once a State ratifies the Convention, it would be directly bound, and creditors within that State would be bound by the State's enactment of the Convention's rules into nationallaw. 85 Because it is reasonable to expect that States generally will want to ratify the Convention,86 most creditors should be bound in this way.
Creditors from nonsignatory States also might be bound to the provisions of the Convention to the extent such creditors are parties to loan agreements or bond indentures governed by the law of a signatory State. 87 The State, however, would have to legislatively provide, under its national law, that the supermajority voting provisions of the Convention supersede contractual voting provisions where the Convention applies. This legislation, even if retroactive, should be enforceable, for example, under the legal systems of both New York (including, to the extent applicable, that of the United Statesr 85 Therefore. the Convention should require each ratifYing State to enact the legislation necessary to make the Convention's provisions part of the State's national law.
86 See Schwarcz, supra note 4, at 1014 (arguing that the Convention's rules generally benefit States by providing incentives for new credit and by imposing supermajority voting to minimize the collective action problem; yet these provisions of the Convention should not decrease the availability of credit or make it more expensive).
87 To the extent creditors from nonsignatory States are parties to agreements without a contractuallychosen governing law, international law principles hold that the legal relationship between a State and those creditors should be governed by the law of that State-in our case, the debtor State. 88 . If the U.S. Congress enacts this legislation, it would preempt New York law. Such legislation would be enforceable provided the retroactivity is not unconstitutional. In a bankruptcy context, retroactivity should be constitutionally permitted; that was the effect, for example, when II U.S.C. § § 364, 1126, and 1141 were enacted as federal law, which granted priority to DIP financing and imposed supermajority voting in both bankruptcy and discharge regardless of unanimity requirements in state law contracts. Cf Eastern Enters. v. Apfel, 524 U.S. 498, 528 (1998) (holding that Congress generally has the power to affect contractual obligations between parties); Hanover Nat' I Bank V. Moyses, 186 U.S. 
B. Administering a Convention
Although some scholars assume that a neutral international institution would need to administer a Convention,92 a Convention should be largely self- bankruptcies are self-executing in that creditors, in concert with the debtor, collectively determine the economic terms upon which the enterprise will be restructured. ,,94
does not constitute a "taking" by completely destroying property rights in a way that the affected parties could not have anticipated. [t] o the extent that corporate bankruptcy negotiations are self-executing, sovereign debt negotiations should similarly be self-executing, and the parties would not need an institution generally to administer or supervise the process.,,97 To the extent any administrative tasks arise, they could be performed by "the IMF or another neutral multilateral institution that monitors priority funding.,,98
C. Adjudication and Enforcement
The final implementation issue is enforcement of a Convention and adjudication of claims arising thereunder. 99 Scant precedent exists for an adjudicative body to resolve disputes between a State and its creditors. loo Two would be wrong to think of the Chapter II process as primarily a litigated, judged-ruled adversarial process. Plans proposed and adopted in Chapter II almost always have been produced by negotiation, not by litigation."). Although U.S. bankruptcy law assigns certain oversight activities to an official known as a U. Accordingly, to the extent that a tribunal is needed to resolve sovereign debt restructuring disputes arising under the Convention, ICSID is a useful model. A tribunal based on that model could maintain a panel of neutral arbitrators having a recognized competence in bankruptcy and insolvency law. Rules could require panel members to have different nationalities, and to be representative of the principal bankruptcy and insolvency law systems of the world. As with ICSID, the tribunal's expenses could be met by charging a fee for the arbitration. The arbitration itself also could follow ICSID's simple format: a panel of up to three arbitrators who decide disputes by majority vote in accordance with applicable rules of international law, and who render decisions that are binding and not subject to appeal. III Thus, to the minimal extent a need exists for a tribunal to adjudicate sovereign debt restructuring disputes arising under the Convention, the ICSID arbitration format provides an appropriate model.
In any event, disputes should rarely occur in a sovereign debt context, assuming (as this Article argues) the Convention's rules are narrowly crafted to minimize adjudicatory discretion.
Any disputes regarding the rules' interpretation would most likely concern the ability of creditors to object to an excessive amount of priority financing. But, corporate creditors "very rare[ly]" object to an amount of DIP financing as excessive,112 and in a sovereign debt restructuring, the need to object would be equally rare because of the public scrutiny involved. It also is unlikely that creditors or debtor States will even need a tribunal to enforce the Convention. Debtor States should want to adhere to the Convention on their own, not only because its provisions are largely for their benefit, but also because their reputations-necessary to regain access to capital market funding at a later date-will depend on compliance. I restructuring plan achieved through supermajority voting or to another creditor's new money priority, the creditor's only remedy would be to sue the debtor State. If the creditor brings the suit before the new tribunal, the tribunal would simply apply the rules of the Convention. The objecting creditor could attempt to bypass the tribunal, perhaps by suing in a foreign court outside the debtor State. However, even if the objecting creditor wins that lawsuit,114 the only practical remedy is to attach the debtor State's foreign assets, a remedy that would be, in most cases, inconsequential.
The public-law approach discussed in this Article, i.e. implementing a Convention, therefore would be relatively easy to implement.
States themselves have an incentive to become signatories to the Convention because its primary goal is to foster the State's ultimate economic rehabilitation after a time of crisis. Under the Convention, debt negotiations would be largely selfexecuting. In the rare instance that disputes arising under the Convention between a State and its creditors require adjudication, hearings could occur on an ad hoc basis either before an existing international judicial body or before a new low-cost tribunal established by the Convention based on the ICSID model.
CONCLUSION
Sovereign debt restructuring gives rise to three distinct problems. The conflicting interests of the State and its creditors, as well as the collective action problem among creditors, make it difficult to reach agreement on a restructuring plan. In addition, attempts by governmental and multilateral entities to act as lenders of last resort have not only created a risk of moral hazard but also have fostered taxpayer subsidy of debtor States and their creditors.
This Article argues that private-law approaches alone cannot solve these problems. In contrast, a simple international convention based on two fundamental and universally recognized principles of bankruptcy reorganization law can effectively solve these problems. These principles are that financiers of a State's debt restructuring should have priority over claims of other creditors, and creditors of the debtor State should be bound to a plan of reorganization that such creditors agree to by supermajority voting. [ u ] ntil quite recently, these proposals were viewed as intriguing but a bit far-fetched.,,119 Another answer is interestgroup influence: "The most vigorous opponents of [a public-law approach] are the banks and lawyers that underwrite sovereign bonds in New York, together with investors who currently hold them," on principle because those parties believe such an approach "will make it too easy for sovereign debtors to default" and, less on principle, because those parties believe that "the existing bailout approach usually assures that bondholders will be made whole.,,12o Yet another answer is the failure to appreciate the importance of a public-law approach, coupled with concern over ceding sovereignty: "Since nations are unwilling to enact legislation that would help facilitate more orderly business insolvencies within a sovereign, it is not surprising that" attempts to achieve more orderly sovereign debt restructuring legislation that cedes some 115 See supra note 4 and accompanying text (describing the SDRM). The SDRM also contemplates the possibility of a stay on legal actions and payments. See Krueger, supra note 3. I have argued, however, that such a stay is not essential to a sovereign debt restructuring convention. See Schwarcz. supra note 4, at 984-
85.
116 That model is based to some extent on technicalities, such as how to commence a sovereign debt restructuring case, not discussed in this Article but examined at great length in Schwarcz. supra note 4, at 980-1010.
117 Although, as discussed, a neutral multilateral institution might be necessary to monitor priority financing. See supra note 98 and accompanying text. That same institution also could perform any incidental administrative functions.
118 Bratton, supra note 70, at 826. 119 Bolton & Skeel, supra note 77, at 763.
[d.
at 745-65. Professors Bolton and Skeel argue, id. at 764, that existing evidence suggests the belief that a publiC-law approach will encourage defaults is overstated because "[ s jovereigns are reluctant to default on their debt, and do so only as a last resource, because of the reputational consequences of default." sovereignty are "not politically feasible.,,121 And, at least in one case, the answer is simply political: "The United States Treasury ... rejects [a publiclaw approach] due to a preference for market solutions over regulatory intervention.,,122 One nonetheless hopes that as the problems of sovereign defaults mount, nations will become more sophisticated and principled about the need for effective solutions. 121 Dickerson, supra note 77, at 999. 122 Bratton, supra note 70, at 832. shall apply to the relationship between the Contracting State and its creditors. (1) To finance its lending to a debtor State, the Supervisory Authority may borrow on such terms and conditions as it may negotiate, provided that neither the Supervisory Authority nor its assets shall be liable, contingently or otherwise, for repayment of such borrowing except as set forth below.
(2) As collateral for a borrowing, the Supervisory Authority may assign as security its right to payment under the loan made from the proceeds of such borrowing. 
